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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

September 6, 1996

ACQUISITION ANO

TECHNOLOGY In reply refer to
b (DAR) DAR Tracking Number:  96-00007

MEMORANDUM FOR DI RECTORS OF DEFENSE AGENCI ES

DEPUTY FOR ACQUI SI TI ON AND BUSI NESS MANAGEMENT,
ASN ( RDSA) / ABM

DEPUTY ASSI STANT SECRETARY OF THE Al R FORCE
(CONTACTI NG , SAF/AQC

DI RECTOR, PROCUREMENT POLICY, ASA ( RDSA)/ SARD- PP

DEPUTY DI RECTOR (ACQUI SI TION)? DEFENSE LOG STI CS
AGENCY

SUBJECT: Cass Deviation--Use and Charges C ause

Ef fective Septenber 30, 1996, the nmilitary departnents and
def ense agencies shall use the attached clause as prescribed in
the attached |anguage at 45.106(h) and 45.302-6(c) (2) in al
solicitations released after that date and in contracts awarded
after October 30, 1996. Contracting officers may add the clause
to existing contracts subsequent to the date of this menorandum
i f adequate consideration is received. Aso attached is
alternate |anguage for Federal Acquisition Regulation (FAR) 45.1,
45.2, 45.3, and 45.4, which provide guidance on furnishing
governnent property to contractors, and contractor use and renta
of government property.

The clause makes the time property is actually used for
commercial purposes the rental basis, permts contractors to
obtain property appraisals from independent appraisers, permts
apprai sal -based rentals for all property and also allows
contracting officers to consider alternate bases for determ ning
rental s. These rental policy changes are intended to encourage
dual use of DoD governnent property.

This class deviation is approved for a 2-year period ending
Septenber 30, 1998 or until FAR Part 45 is revised to include

these provisions, Wwhichever occurs first. :

El eanor R Spector
Director, Defense Procurenent

Attachnents

cc:  DSMC, Fort Belvoir EHBLBS“RE{&)
&

SI” L 1988



PART 45-- GOVERNVENT PROPERTY

* * %

45.106 CGovernnent Property C auses

k %* *

(h) The contracting officer shall insert the clause at
52.245-9, Use and Charges (Deviation) in (i) fixed price orlabor"
hour solicitations and contracts under which the governnent will.
furnish property for performance of the contract; (ii) anmendnents
that furnish government property under fixed price or labor hour
contracts that do not include the clause at 52.245-9, Use and
Charges, orthe clause at 52.245-9, Use and Charges (Deviation);
or, (iii) all cost reinbursement and tine and materials
solicitations and contracts.

* % *

45.202 BEvaluation procedures.
45.202-1 Rental equivalents.

If z rental equivalent evaluation factor is used, it shall be
equal to the rent allocable to the proposed contract that would
ot herwi se have been charged for the property, as conputed in
accordance with the clause at 52.245-9, Use and Charges (S[s]ee
45. 205( b)y—= slisitsrisn rsauiremants) [0 52.245-9, Use and
Charges (Deviation) , Whichever is in the contract.]

45.205 Solicitation requirenents.

(¢) Solicitations shall provide that using Governnent production
and research property (other than as described and permtted in
the solicitation (see paragraph (b) above)) will not be
authpriziﬁ uTFer the contrac%fqnless such use if ﬁgproved in ]
writing by the contracting officer cognizant of, the property an
either rent calculated in accordance mﬁth_%he“éuuvc_%:
[52.249-9, Use and Charges (Deviation)], is charged, or the
contract price is reduced by an equival ent ampunt. (See 45.203
for postaward requests for special tooling and special test

equi pnent and 45.204(c) for solicitation retirements for special
tool1ng and special test equipnent with residual value.)

* * *



45 .302-6 Required Governnment property clauses for facilities
contracts.

(c) The contracting officer shall insert the clause at 52.245-9,
Use and Charges (Deviation), in solicitations and contracts -+
when a consolidated facilities contract or a facilities use

contract is

contenplated
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45. 403 Rental --Use and Charges cl ause.

(a) The contracting officer shall charge contractors rent for
usi ng Government production and research property except as
prescribed in 45.404 and 45.405. Rent shall be conmputed in
accordance with the clause at 52.245-9, Use and Charges, [Or in
accordance with the procedures of the clause at 52.245-9, Use and
Char ges (DEV|at|on) mhlchever isin the contract ]—%eAEﬁragAﬁef

——=Afe=%— Under the clause at 52. 245 9, UBe and Charges rent for
cl asses of production and research property other than plant

equi prment identified in item(ii) of Table |I of the clause at
52.245-9, Use and Charges, may be charged on the basis of use
rather than the rental period, or on some other equitable basis
[if the agency head or designee determnes it to be in the
Governnment’s interest. ] In such cases, the clause at 52 245 9
Use and Charges [(Deviation)]
[shoul d be used. ]

(b) The contracting officer cognizant of the Governnent

production and research property shall ensure the collection of
any rent due the CGovernment from the contractor.

* x K

45. 407 Non- Gover nnment use of plant equi pnent

* * *

[(d) Charge an appropriate rental (see 45.403) when non-
Governnental use is authorized.]

* %k %



52.245-9 Use and Charges (Deviation)

Use the following clause when governnent property and rea
prcperty is to be used for commercial purposes:

USE AND CHARGES (APR 1984) (DEVIATI ON)

(a) Definitions.
As used 1 n this clause--

Acqui sition cost means the acquisition cost recorded in the
Contractor’s property control system or, in the absence of such
record, the value attributed by-the Governnment to a governnent

property item for purposes of determning a reasonable rental
char ge.

Cover nment property neans property owned or |eased by the
Gover nnent .

Real property nmeans land and rights in land, ground
inprovements, utility distribution systems, and buildings and
other structures. |t does not include foundations and other work

necessary for installing special tooling, special test equipnent,
or equi pnent.

Rental period nmeans the cal endar period during which governnent
property is made available for conmercial purposes.

Rental tine neans the nunber of hours, to the nearest whole
hour, rented property is actually used for commercial purposes.

It includes tinme to set up the property for such purposes, .
perform required maintenance, and restore the property to its

condition prior to rental (less normal wear and tear)

(b) GCeneral.

(1) Rental requests mnmust be submtted to the administrative
Contracting Officer, identify the property for which rental is
requested, propose a rental period, and calculate an estimated
rental charge by using the Contractor’'s best estinmate of rental
time in the fornulae described in paragraph (c) of this clause.

(2) The Contractor shall not use governnent property for
commerci al purposes, including |ndependent Research “and
Devel opnent, until a rental charge for real property, or
estimated rental charge for other property is agreed upon
Rented property shall be used only on a non-interference basis.



(c) Rental charqge.

(1)_Real property and associated fixtures.

(i)  The Contractor shall obtain, at its expense, a property
apprai sal from an independent |icensed, accredited, or certified
apprai ser that conputes a monthly, daily, or hourly rental rate
for conparable conmercial. property. The appraisal may be used to
conpute rentals under this clause throughout its effective period
or, if an effective period is not stated in the appraisal 1for
one year follow ng the date the appraisal was perforned. he
Contractor shall submt the appraisal to the admnistrative
Contracting Oficer at |least 30 days prioErXto the date. the .
property is needed for commercial use. cept as provided in
paragraph ‘(c) (1) (iii) of this clause, the admnistrative
Contracting Oficer shall use the appraisal rental rate to
determ ne a reasonable rental charge.

(i) Rental charges shall be determned by multiplying the

rental tinme by the appraisal rental rate expressed as a rate Per

hour. Monthly or daily appraisal rental rates shall be divided
by 720 or 24, respectively, to determ ne an hourly rental rate.

(ii1) Wien the admnistrative Contracting Oficer has reason
to believe the appraisal rental rate is not reasonable he or she
shall prcnptly notify the Contractor and provide his G ----
rational e. The parties may agree on an alternat®means for
conputing a reasonable rental charge.

(2) Other_gover nnent_property. 1he Contractor my elect to

calculate the final rental charge using the appraisal nmethod

described in paragraph (c) %1) of this clause subject *“ the
constraints therein cr the followng formula in which rental tine
shal | be expressed ir. increments of rot [ess than one hour with

portions of hours rounded to the next higher hour--

(Rental Time in hours) (. O2per mont h) (Acquisition Cost)
720 hours per month

Rental charge =

(3) Aternate nethodol ogy The Contractor may request
consideration of an alternate basis for conputing the rental
charge if it considers the monthly rental rate or a tine-eased
rental unreasonable or inpractical.

() Rental payments

(1) Rent is due at the time and place specified by the .
Contracting Officer. f atime is not specified the re%%l S
due 60 days follow ng conpletion of the rental period.

Contractor shall calculate the rental due, and furnish records or
ot her supporting data in sufficient detail to permt the



adm ni strative Contracting Oficer to verify the rental tine and
conputation. Unless otherwise permtted by law, paynment shall be
made by check payable to the Treasurer of the United States and
sent to the contract admnistration office identified in this
contract or by electronic funds transfer to that office.

(2) Interest wll be charged if payment is not made by the
speci fied paynent date or, in the absence of a specified date,
the sixty-first day follow ng conpletion of the rental period.
Interest will accrue at the “Renegotiation Board Interest Rate"
(published in the Federal Register semannually on or about

January 1st and July Ist) for the period in which the rent is
due.

(3) The CGovernment’s acceptance of any rental paynment under this
clause, in whole or in part, shall not be construed as a waiver
or relinquishment of any rights it may have against the
Contractor stenmmng fromthe Contractor’ s unauthorized use of

government property cr any other failure to performthis contract
according to its terns.

At any time during the rental period, the

e) US€ revocation. _ _ : :
(governrrent may revoke commercial use authorization and require
the Contractor, at the Contractor’s expense, to return the

property to the Government, restore the property to its
pre-rental condition (less normal wear and tear), or kcth-

(f) Unaut horized use. The Unaut hori zed uUS€e of government
property can subject a person to fines, imprisonment or both,
under 18 U S.C. 641.

(End of clause)



